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DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 11 July 2018

From: Executive Director – Economy and 
Infrastructure

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 
APPLICATION TO ADD PUBLIC RIGHTS OF WAY IN THE 
LANES CARLISLE IN THE CITY OF CARLISLE: DISTRICT OF 
CARLISLE

1.0 EXECUTIVE SUMMARY

1.1 An application has been received to add two sections of public 
footpath to the County Council’s Definitive Map and Statement of 
Public Rights of Way.  The plan at Appendix A shows the paths to be 
added.

1.2 The purpose of this report is to present Members with the evidence 
regarding the use of the route, and for a decision to be made whether 
to proceed with the next stage of the process by making a legal 
order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO CORPORATE STRATEGY

2.1 The relevant corporate theme is “To ensure places in Cumbria are 
well-connected and thriving”.

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implications should be ignored.  It is merely a 
matter of weighing the strength of evidence and if that evidence is 
sufficient to meet the burden of proof, then the legal framework must 
be applied to the evidence.

3.0 RECOMMENDATION

3.1 That the application to make an Order be rejected.



4.0 BACKGROUND

4.1 An application was received in September 2017 to add two sections of 
public footpath in the Lanes Shopping Centre, Carlisle shown as A-C and 
D-M on the plan at Appendix A to the County Council’s Definitive Map and 
Statement of Public Rights of Way. 

4.2 The application was accompanied by 17 rights of way evidence forms 
from local people claiming to have used the routes on a regular basis on 
foot for a period of years ranging from 24 to 33 years.   (A summary of the 
user evidence is attached as Appendix B). 

4.3 Also submitted with the application were 2 photographs showing people 
walking on the claimed routes, a floor plan of The Lanes and testimonials 
by former City Councillors.

4.4 On the face of it the evidence of use of the claimed routes has raised a 
presumption that rights of way exist.

History

4.5 The land over which the claimed routes are situated lies within The Lanes 
Shopping Centre in Carlisle, which was developed in the early 1980s.  
Prior to the Lanes construction there were a series of cobbled lanes which 
were stopped up to enable the development to be carried out by an order 
made in 1980 under Section 209 of the Town and Country Planning Act 
1971.  Due to the passage of time a copy of the Order cannot be found. 
However, copies of the associated Notices which appeared in the London 
Gazette on 4 February and 7 October 1980 are attached at Appendix C.

4.6 At the same time the Definitive Map and Statement of Public Rights of 
Way for the City of Carlisle was being consulted upon, as demonstrated 
by the timeline:-

01-11-1979  -  Draft map published
18-11-1980  -  Provisional map published
14-07-1980  -  Modification of draft map
31-01-1981  -  Published date  [relevant date of map 1/1/1979]

4.7 Footpaths were claimed along the pedestrian accesses linking to Law’s 
Lane, Globe Lane and Lewthwaite’s Lane  and the whole length of Keay’s 
Lane and are shown as Public Footpath Nos 109101, 109102, 109103 
and 109207 respectively on the Definitive Map and Statement (see 
Appendix D). 

4.8 The overlap of the production of the Definitive map and the stopping up of 
the highways may explain why these few paths appeared on the Definitive 
Map. Three of the 4 footpaths were obstructed by the construction of The 
Lanes and footpath No 109103 (Globe Lane) is currently obstructed by the 
installation of shutters.  All remain an issue for a separate determination 
under the Highways Act 1980 with The Carlisle Shopping Centre Limited. 



CONSULTATIONS

4.9 The local member Alan McGuckin has been consulted but no response 
has been received.

4.10 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted:

The Carlisle Shopping Centre Limited (tenant) – objection attached as 
Appendix F summary at 4.10 below

Carlisle City Council (landowner) – objection attached as Appendix E 
summary at paragraph 4.11 below

Ramblers – no response received

Byways and Bridleways Association – no response received

Open Spaces Society – no response received

Local Ramblers Representative – no response received

Cumbria and Lakes Local Access Forum – commented that “Whilst the 
CALLAF is unaware of any historical evidence or record supporting the 
application, the proposal would appear to merit support in formalising the 
two routes as public rights of way.”      

Cyclists' Touring Club – no response received

British Driving Society – no response received

Auto Cycle Union – no response received

4.11 The Tenant of the land over which the claimed rights of way is situated is 
Carlisle Shopping Centre Limited. The main basis of their objection to the 
claim being that they entered into Walkways Agreement with the 
landowner (Carlisle City Council) and the Cumbria County Council under  
Section 35 of the Highways Act 1980. The agreement allowed pedestrians 
to use the Walkways except at times when they have to be closed for the 
purposes of maintenance or repair and in the interests of safety or 
security. The effect of this is to prevent the acquisition of public or private 
rights of way. The Walkways Agreements were dated (28 June 1985 and 
16 August 2002) and therefore in force between the dates of 1985 and 
2015.  

4.12 The main points raised by the landowner Carlisle City Council are similar 
to those raised by the tenant. The landowners assert that use has been 
permissive due to the Walkways Agreements between 1985 to 2017 
(actually 2015) and that there is no intention to dedicate the paths now 
they have reverted back to private paths with the expiration of the 
Walkway agreement.  They also state that they are willing to negotiate a 
new Walkway Agreement to provide the public with permissive access.

4.13 The last Walkways agreement was determined under a determination 
clause in the agreement and it ended in 2015.



5.0 LEGAL POSITION

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and 
statement, the County Council shall make an order modifying the map and 
statement adding the claimed right of way to the map.

5.3 An application for a modification order involves a two-stage process 
whereby the County Council makes the order and then, if appropriate, 
confirms the order if there are no outstanding objections to it or, where 
there are such objections, the order can only be confirmed by the 
Secretary of State

5.4 The County Council has a duty to investigate an application, to consider 
all relevant evidence available to it, and then to reach a conclusion.  It 
must, therefore, evaluate the application.  All the evidence must be 
weighed in the balance and any relevant legal principles applied to it.

5.5 The application as submitted is made pursuant to section 53(3)(c)(i) 
Wildlife and Countryside Act 1981 on the ground that there has been a 
discovery by the County Council “…..of evidence which (when considered 
with all other relevant evidence available to them) shows that a right of 
way which is not shown in the map and statement subsists or is 
reasonably alleged to subsist over land in the area to which the map 
relates, being a right of way such that the land over which the right 
subsists is a public path.”

5.6 In deciding whether a right of way subsists, it is necessary for the 
evidence to establish that, on a balance of probabilities, the right of way 
subsists.  In deciding whether it is reasonable to allege that a right of way 
subsists, it is merely necessary for it to be shown that a reasonable 
person, having considered all the relevant available evidence, could 
reasonably allege that a right of way subsists.  Therefore, the evidence 
necessary to establish that a right of way does in fact subsist is greater 
than that which is necessary to establish that a right of way is reasonably 
alleged to subsist.

5.7 At the confirmation stage of an order, the only test to be applied is the 
higher one, namely whether a right of way has been shown to subsist on 
the balance of probabilities.

5.8 Section 31 of the Highways Act 1980 states that where a way over any 
land, other than a way of such a character that use of it by the public could 
not give rise at common law to any presumption of dedication, has been 
actually enjoyed by the public as of right and without interruption for a full 
period of 20 years, the way is to be deemed to have been dedicated as a 
highway unless there is sufficient evidence that there was no intention to 
dedicate.



5.9 Walkways Agreements are regulated by S.35 Highways Act 1980 
(HA1980) S.35 Agreements are further subject to the Walkways 
Regulations 1973/686 (the Regulations). Although fairly old they have 
been updated regularly and are still in force.

5.10 The Regulations state that certain specified enactments do not apply to 
Walkways created under a S.35 agreement. One of the statutes that is 
dis-applied by Schedule 1 of the Regulations is S.34 of the Highways Act 
1959 (which has been transposed into the HA 1980 as S.31). 

5.11 This means that there can be no statutory presumption of dedication 
under S.31 whilst a Walkways Agreement under S.35 HA 1980 is in 
existence. Once the walkways revert to a private status then there may be 
an argument that public rights start to accrue from that date.

5.12 There is no notice procedure for Walkway Agreements as they are 
agreements between certain parties as opposed to orders declaring the 
creation or change in status of a highway. They are, however, registrable 
as local land charges and would be available to view at the relevant local 
authorities’ local land charges section.

5.13 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution, Committee has 
the duty to keep a Definitive Map and statement under review.

6.0 OPTIONS

6.1 The Committee may accept or reject the recommendation in whole or in 
part.  

6.2 If the recommendation is accepted any objector will have an opportunity 
on advertising of the Order to submit a further objection whereupon the 
matter will be referred to the Secretary of State for decision (probably after 
a Public Inquiry or other hearing).

6.3 If the recommendation is rejected the applicants have the option of 
appealing against the decision to the Planning Inspectorate. 

7.0 ASSESSMENT AND CONCLUSION

7.1 In order to negate an application a landowner or objector needs to provide 
evidence that the claimed routes have not been used as of right, without 
permission, force or secrecy.  For example that the public were stopped 
from using by putting up notices or turning people away or maybe locked 
gates or obstructions were present which meant that the public could not 
physically walk along them as claimed.

7.2 The current landowner/occupier entered into a Walkway Agreement under 
Section 35 of the Highways Act 1980 which means that there can be no 
statutory presumption of dedication under Section 31 whilst such an 
agreement is in force.  Once the walkways revert to a private status then 
there may be an argument that public rights start to accrue from that date.
 



7.3 Since the centre was built the majority of the time the claimed routes have 
been in existence they have been operated in accordance with two 
consecutive Walkways Agreements which covered the period between 
1985 to March 2015.  On expiration of the Agreement the claimed paths 
reverted to private walkways in 2015.  Therefore there cannot be 20 years 
of evidence of use as a public footpath. 

7.4 Shutters were installed at the either end of Globe Lane and Grapes Lane 
in 2016 and 2017 resulting in the paths being closed off to the public on at 
night.  Which, together with regular closing of the routes for cleaning and 
maintenance have also provided sufficient interruption to negate any 
presumption of dedication.

7.5 I have considered very carefully the views of both supporters and 
objectors, but I am satisfied that legally no application to a add route to the 
definitive map can be supported where it is covered by a Walkways 
Agreement.  Moreover, since the existing Agreement expired only three 
years ago, it is not possible to demonstrate a 20 year usage. On that basis 
my recommendation is to refuse the application. 

Dominic Donnini
Executive Director – Economy and Infrastructure 

June 2018

APPENDICES

A Plan showing proposed path to be added
B Analysis of User Evidence
C Copies of Notices which appeared in the London Gazette in 

1980 regarding the stopping up Order
D Extract from current Definitive Map and Statement 
E Consultation response from Tenant of the Lanes – Carlisle 

Shopping Centre Limited
F Consultation response from owner of land – Carlisle City 

Council

IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division:           Castle Division – Alan McGuckin
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.



BACKGROUND PAPERS

No background papers

Contact: Sandra Smith, Countryside Access Officer - Tel: 07920711254
E-mail: sandra.smith@cumbria.gov.uk

mailto:sandra.smith@cumbria.gov.uk
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Appendix A





Appendix B
File:  5.2.354

PROPOSED RIGHTS OF WAY THE LANES CARLISLE – CITY OF CARLISLE

Type of Use
Date Used Total No. of 

Years used Foot Horse Other
Frequency of 
use

Use 
Challenged Way Obstructed

Seen 
Prohibitive 
Notice

Been given 
Permission

1 1990 - 27 √ Weekly No Shutters No No

2 1988 - 29 √ Weekly No Shutters No No

3 1977 – 

1984 - 33

√ Variable No Shutters No No

4 1967 –

1984 - 33

√ Often No Shutters No No

5 1964 – 

1984 - 33

√ Often No Shutters No No

6 1983 – 

1984 - 

33 √ Weekly No Shutters No No

7 1984 – 2012 28 √ From time to 
time 

No Shutters No No

8 1984 - 33 √ Occasional No Shutters No No

9 1960s –

 1984 - 33

√ Daily No Shutters Don’t Know No

10 1985 - 32 √ Weekly No Shutters No No

11 1984 - 33 √ Daily No Shutters No No

12 ? - √ Weekly No Shutters No No

13 1984/85 - 33 √ Monthly No Shutters No No

14 1984/85 - 33 √ Monthly No Shutters No No

15 1993 - 24 √ Weekly No Shutters No No



16 1984/85 - 33 √ Often No Shutters No No

17 1984/85 - 33 √ Often No Shutters No No
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